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DIGEST 

Defense Investigative Service (DIS) entered into a 
compromise settlement with an employee that included the 
employee's attorney's fees and costs and submitted it to the 
General Accounting Office Claims Group to be certified for 
payment from the judgment fund, 31 U.S.C. S 1304. The 
Claims Group decided that the fees and costs had to be paid 
from the agency's appropriated funds pursuant to the Equal 
Access to Justice Act (EAJA), 28 U.S.C. S 2412(d). We 
affirm the Claims Group's position with respect to the 
attorney's fees because of a judicial determination, which 
the parties incorporated into the settlement, that the EAJA 
is applicable. However, to the extent that other costs are 
authorized under 28 U.S.C. S 2412(a), payment may be made 
from the j udgment fund. 

DECISION 

The Defense Investigative Service (DIS) appeals a General 
Accounting Office Claims Group determination requiring the 
agency to use its own appropriated funds to pay the 
attorney's fees and costs included in a compromise settle- 
ment.l/ The agency contends the fees and costs should be 
paid From the judgment fund, 31 U.S.C. S 1304. Ne affirm 
the Claims Group's position with respect to attorney's fees, 
but conclude that DIS may be reimbursed for certain items of 
costs. 

BACKGROUND 

Ms. Jean Kovalich joined the Defense Investigative Service 
( D I S )  in April 1974 as a GS-5 Special Agent. Ms. Kovalich 

- 1/ Mr. James Stepien, Accounting and Finance Officer and 
Mr. Thomas Willess, General Counsel, both of the Defense 
Investigative Service, request our decision regarding the 
proper source of funds to pay the attorney's fees and 
costs. 



a d v a n c e d  i n  t h e  a g e n c y  and  i n  October 1 9 8 5  was p r o m o t e d  to  
GM-13 S p e c i a l  A g e n t - I n - C h a r g e ,  a s u p e r v i s o r y  p o s i t i o n .  On 
October 1 0 ,  1 9 8 6 ,  t h e  D I S  d e m o t e d  Ms. K o v a l i c h  t o  GS-12. 
Ms. K o v a l i c h  f i l e d  s u i t  i n  a f e d e r a l  d i s t r i c t  c o u r t  a l l e g i n g  
t h a t  t h e  d e m o t i o n  was b a s e d  o n  t h e  r e v e l a t i o n  t h a t  s h e  is a 
h o m o s e x u a l  and  t h a t  t h e  d e m o t i o n  v i o l a t e d  h e r  r i g h t s  u n d e r  
t h e  f i r s t ,  f i f t h  a n d  f o u r t e e n t h  amendmen t s  t o  t h e  u n i t e d  
S t a t e s  C o n s t i t u t i o n . 2 /  M s .  K o v a l i c h  b r o u g h t  t h e  c o m p l a i n t  
f o r  h e r s e l f  a n d  a l l  p r e s e n t  and  f u t u r e  h o m o s e x u a l  e m p l o y e e s .  
The c o m p l a i n t  a s k e d  f o r  d e c l a r a t o r y  a n d  i n j u n c t i v e  r e l i e f ;  
s p e c i f i c a l l y ,  Ms. K o v a l i c h  w a n t e d  a d e c l a r a t i o n  t h a t  t h e  
a g e n c y ' s  po l ic ies  t o w a r d  h o m o s e x u a l s  were u n c o n s t i t u t i o n a l ,  
r e i n s t a t e m e n t  w i t h  back p a y  and  r e m o v a l  o f  c r i t i c a l  
e v a l u a t i o n s  f r o m  h e r  f i l e .  The c o m p l a i n t  a l so  s o u g h t  
a t t o r n e y ' s  f e e s  and  costs  p u r s u a n t  to  t h e  E q u a l  Access to 
J u s t i c e  A c t ,  2 8  U.S.C. § 2412.  

S e t t l e m e n t  n e g o t i a t i o n s  p r o d u c e d  a g r e e m e n t  o n  a l l  t h e  
o u t s t a n d i n g  issues  e x c e p t  a t t o r n e y ' s  f e e s  and  costs and  t h e  
terms o f  a j o i n t  press  release.  B o t h  p a r t i e s  a g r e e d  t o  
h a v e  t h e  j u d g e  r e s o l v e  t h o s e  i s s u e s .  The p a r t i e s  i n c o r -  
porated t h e  j u d g e ' s  f i n d i n g s ,  d i s c u s s e d  below, i n t o  t h e  
f i n a l  s e t t l e m e n t  s i g n e d  o n  December 11, 1 9 8 7 .  A S  p a r t  O f  
t h e  s e t t l e m e n t ,  t h e  c o u r t  d i s m i s s e d  t h e  s u i t  w i t h  p r e j u d i c e .  
Though Ms. K o v a l i c h  d i d  n o t  g e t  a n y  of t h e  d e c l a r a t i o n s  s h e  
s o u g h t ,  s h e  d i d  g e t  e v e n t u a l  r e i n s t a t e m e n t ,  back p a y  
t o t a l i n g  $ 2 , 4 6 9 . 6 5 ,  t h e  r e m o v a l  f rom h e r  f i l e  o f  c r i t i c a l  
e v a l u a t i o n s ,  a n d  a t t o r n e y ' s  f e e s  and  costs t o t a l i n g  
$ 2 4 , 1 4 6 . 2 0 .  

The  D I S  s u b m i t t e d  t h e  s e t t l e m e n t  t o  t h e  C l a i m s  Group f o r  
c e r t i f i c a t i o n  f o r  p a y m e n t  from t h e  " j u d g m e n t  f u n d , "  
31 U.S.C.  S 1 3 0 4 .  The D e p a r t m e n t  o f  J u s t i c e  i n f o r m a l l y  
a d v i s e d  t h e  C l a i m s  Group  t h a t ,  t h o u g h  t h e  back p a y  s h o u l d  be 
p a i d  from t h e  j u d g m e n t  f u n d ,  t h e  a t t o r n e y ' s  f e e s  and  costs  
were g o v e r n e d  b y  t h e  E q u a l  Access t o  J u s t i c e  A c t  ( E A J A )  , 
28 U.S.C. S 2 4 1 2 ( d ) ,  w h i c h  r e q u i r e s  paymen t  f rom t h e  
a g e n c y ' s  a p p r o p r i a t e d  f u n d s .  A c c o r d i n g l y ,  t h e  C l a i m s  Group  
c e r t i f i e d  paymen t  f rom t h e  j u d g m e n t  f u n d  o n l y  f o r  t h e  b a c k  
p a y  award. T h e  D I S  now appea ls  t h e  C l a i m s  Group  d e c i s i o n .  

D I S C U S S I O N  

The  j u d g m e n t  f u n d  s t a t u t e  r e q u i r e s  t h a t  paymen t  f o r  
s e t t l e m e n t s  p a y a b l e  u n d e r  s e c t i o n  2414 o f  T i t l e  28  be 
c e r t i f i e d  by  t h e  Comptroller G e n e r a l  i f  n o t  o t h e r w i s e  
p r o v i d e d  f o r .  For t h e  r e a s o n s  d i s c u s s e d  b e l o w ,  w e  f i n d  t h a t  

2/  J e a n  M. K o v a l i c h  v .  D e f e n s e  I n v e s t i g a t i v e  S e r v i c e ,  e t  
Z 1 . t  - U.S.D.C. N.D. C a l i f . ,  NO. C-86-5434-CAL. 
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t h e  f e e s  i n v o l v e d  i n  t h i s  s e t t l e m e n t  a r e  o t h e r w i s e  p r o v i d e d  
f o r  and  p a y a b l e  u n d e r  t h e  E A J A  and  t h e r e f o r e  may n o t  be p a i d  
f r o m  t h e  j u d g m e n t  f u n d .  

The  C o n g r e s s  p a s s e d  t h e  EAJA t o  e n a b l e  p e r s o n s  who m i g h t  
o t h e r w i s e  be  d e t e r r e d  b y  l i t i g a t i o n  costs to a s s e r t  c la ims 
a g a i n s t  t h e  g o v e r n m e n t .  H. C o n f .  Rep. 96-1434 a t  5 ( 1 9 8 0 ) .  
The s t a t u t e  p r o v i d e s  t h a t  t h e  c o u r t  s h a l l  award  a t t o r n e y ' s  
f e e s  and  costs to  q u a l i f i e d  p a r t i e s  who p r e v a i l  i n  a n y  c i v i l  
a c t i o n  a g a i n s t  t h e  U n i t e d  s t a t e s  u n l e s s  t h e  c o u r t  f i n d s  t h a t  
t h e  g o v e r n m e n t ' s  p o s i t i o n  was s u b s t a n t i a l l y  j u s t i f i e d .  
28  U.S.C. 5 2 4 1 2 ( d ) .  The EAJA " a p p l i e s  to  p a r t i e s  who 
p r e v a i l  by  c o n s e n t  or s e t t l e m e n t . "  A n s p a c h  v .  D i s t r i c t  
Director  of I n t e r n a l  R e v e n u e ,  527  F. Supp .  225 ,  228 ( D .  Md. 
1 9 8 1 )  , c i t i n g  H. C o n f .  Rep. 96-1434 a t  21. Awards u n d e r  t h e  
A c t  a r e  p a y a b l e  o u t  o f  t h e  a p p r o p r i a t i o n s  o f  t h e  a g e n c y  
i n v o l v e d  i n  t h e  l i t i g a t i o n .  

T h e  D I S  c o n t e n d s  t h a t  t h e  EAJA i s  i n a p p l i c a b l e  b e c a u s e  
Ms. K o v a l i c h  d i d  n o t  " p r e v a i l "  and  b e c a u s e  i ts  p o s i t i o n  was 
" s u b s t a n t i a l l y  j u s t  i f i e d  ." 
B o t h  p a r t i e s  a g r e e d  t o  h a v e  t h e  j u d g e  d e c i d e  t h e  amount  to  
award f o r  a t t o r n e y ' s  f e e s  and  costs and  t o  be bound by  t h e  
j u d g e ' s  d e c i s i o n .  H i s  r e f e r e n c e  t o  a n  h o u r l y  r a t e  o f  
$ 7 5  " a s  presumed i n  t h e  app l i cab le  s t a t u t e , "  i n d i c a t e s  t h a t  
t h e  j u d g e  was b a s i n g  h i s  d e c i s i o n  o n  EAJA, a s  r e q u e s t e d  i n  
M s .  K o v a l i c h ' s  c o m p l a i n t .  - See 28 U.S.C. 2 4 1 2 ( d )  ( 2 )  ( A ) .  The 
j u d g e  c o n c l u d e d  t h a t  Ms. K o v a l i c h ' s  a t t o r n e y  s h o u l d  g e t  a l l  
t h e  f ee s  and  cos t s  h e  s o u g h t ;  i n  f a c t ,  t h e  j u d g e  e n h a n c e d  
t h e  s t a t u t o r y  r a t e  b e c a u s e  t h e  a t t o r n e y ' s  e f f o r t s  r e s u l t e d  
i n  " s u b s t a n t i a l  s u c c e s s "  f o r  Ms. K O V a l i c h .  W e  t h i n k  h i s  
s t a t e m e n t  t h a t  p l a i n t i f f  a c h i e v e d  " s u b s t a n t i a l  s u c c e s s "  i s  
e s s e n t i a l l y  t h e  c o n c l u s i o n  t h a t  t h e  p l a i n t i f f  p r e v a i l e d .  
The j u d g e ' s  u s e  o f  EAJA as t h e  b a s i s  for t h e  award o f  
a t t o r n e y ' s  f e e s  means  t h a t  h e  m u s t  h a v e  c o n c l u d e d  t h a t  t h e  
p o s i t i o n  of t h e  u n i t e d  S t a t e s  was n o t  s u b s t a n t i a l l y  
j u s t i f i e d ,  s i n c e  t h i s  is a c o n d i t i o n  fo r  s u c h  a n  award. 

The i s s u e s  DIS now r a i s e s  h a v e ,  i n  o u r  o p i n i o n ,  b e e n  
f o r e c l o s e d  by  t h e  c o u r s e  o f  t h e  l i t i g a t i o n .  Payment  o f  
a t t o r n e y ' s  f e e s  and  e x p e n s e s  f rom D I S  a p p r o p r i a t i o n s  was 
t h e r e f o r e  proper. 

Hav ing  s a i d  t h i s ,  h o w e v e r ,  i t  appears  t h a t  t h e  t o t a l  amount  
of $ 2 4 , 1 4 6 . 2 0  may h a v e  i n c l u d e d  those c o u r t  cos t s  a u t h o r i z e d  
b y  28 U.S.C.  5 2 4 1 2 ( a ) ,  i n  a d d i t i o n  to  t h e  f e e s  and  e x p e n s e s  
u n d e r  S 2 4 1 2 ( d ) .  C o s t s  c o v e r i n g  v a r i o u s  c o u r t  fees and  t h e  
c o m p e n s a t i o n  of c o u r t  a p p o i n t e d  expe r t s  s p e c i f i e d  i n  
28 U.S .C.  S 1 9 2 0  may be awarded  u n d e r  28 u.S.C. 5 2 4 1 2 ( a )  
a n d  a r e  p a y a b l e  from t h e  p e r m a n e n t  j u d g m e n t  a p p r o p r i a t i o n .  
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- See  2 8  U . S . C .  S 2 4 1 2 ( c )  (1) ( i n c o r p o r a t i n g  t h e  judgment  fund  
a u t h o r i t i e s  by r e f e r e n c e )  . I f  DIS s u b m i t s  appropr l a t e  
d o c u m e n t a t i o n  which w i l l  e n a b l e  u s  to  d e t e r m i n e  t h a t  p o r t i o n  
o f  t h e  $24 ,146 .20  a l l o c a b l e  to  costs a u t h o r i z e d  by 28 U.S.C. 
S 2 4 1 2 ( a )  ( i .e.8 - i tems enumera ted  i n  28 U.S.C. S 1920), we 
w i l l  c e r t i f y  payment  f rom t h e  judgmen t  fund  to  t h a t  e x t e n t .  

Comptroller G e n e r a l  
of t h e  u n i t e d  S t a t e s  
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